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International Cultural Property
PATTY GERSTENBLITH AND LUCILLE

RousstN*

I. Introduction
During 2006 many of the ongoing legal issues in international cultural property law,
particularly implementation of the 1970 United Nations Educational, Scientific, and Cultural Organization (UNESCO) Convention on the Means of Prohibiting and Preventing
the Illicit Import, Export, and Transfer of Ownership of Cultural Property (1970
UNESCO Convention), continued developments of prior years. However, two series of
litigation, negotiations, and agreements dominated this area of the law. The first concerns
claims brought primarily by Italy and Greece for restitution of antiquities held in U.S.
museums and the ongoing trial of two Americans in Italy for conspiring to traffic in stolen
antiquities. The second concerns suits filed by the victims of a terrorist bombing to execute judgment against artifacts held by U.S. institutions and allegedly owned by Iran.
Both of these developments, as discussed below, have altered significantly the conduct of
U.S. museums and institutions with regard to the cultural objects they hold in their
collections.
I.
A.

International Conventions and Agreements
THE

1970 UNESCO

CONVEN-ION AND ITS IMPLEMENTATION

The 1970 UNESCO Convention' is the primary international instrument that addresses the international movement of, and market in, cultural materials. In its work in
the cultural sector, UNESCO maintains and promotes various legal instruments concern* Patty Gerstenblith is Professor, DePaul University College of Law, and Senior Advisor to the International Cultural Property Committee in the Section of International Law and Practice of the American Bar
Association. Lucille A. Roussin is an attorney in private practice in New York and the founder and director of
the Holocaust Restitution Claims Practicum at the Benjamin N. Cardozo School of Law, where she also
teaches a seminar on Remedies for Wartime Confiscation. She is also Co-Chair of the International Cultural
Property Committee in the Section of International Law and Practice of the American Bar Association.
I. United Nations Educational, Scientific, and Cultural Organization, Convention on the Means of
Prohibiting and Preventing the Illicit Import, Export, and Transfer of Ownership of Cultural Property, Nov.
17, 1970, 823 U.N.T.S. 231 [hereinafter UNESCO Convention].
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ing both tangible and intangible culture. 2 In addition, UNESCO has now also established
3
a database of national laws on the management of cultural heritage sites and antiquities.
These laws cover such issues as the export of cultural objects and national ownership of
archaeological artifacts. The database, which now posts the laws of close to eighty countries in English or French, is of increasing importance to the international trade in art
works and artifacts.
Most nations that have ratified the 1970 UNESCO Convention require an export license from the country of origin before permitting the importation of those cultural
materials that are subject to export control. In contrast, the United States and Switzerland
require other States Parties to enter into an additional agreement that restricts the import
of archaeological and ethnological materials. In the United States, the Convention on
Cultural Property Implementation Act (CPIA) 4 establishes a mechanism by which other
nations that are party to the 1970 UNESCO Convention may request that the United
States impose import restrictions on designated categories of archaeological and ethnological materials that are subject to pillage. If the statutorily mandated determinations are
found, then the United States may enter into a bilateral agreement (or memorandum of
understanding) with the requesting nation that will restrict the import of the designated
materials into the United States. 5 Such agreements last for a maximum of five years but
may be renewed an indefinite number of times.

6

7
During 2006, the United States extended its agreement under the CPIA with Italy
until January 19, 2011.8 This agreement restricts the importation of archaeological
materials from the pre-Classical, Classical, and Imperial Roman periods dating from approximately the ninth century B.C. through the fourth century A.D. 9 The categories of
materials subject to import restriction include: stone statuary, sculpture and architectural
fragments, metal sculpture (including Etruscan figures), vessels, personal ornaments, and
arms and weapons; ceramic sculptures, vessels (including Etruscan and South Italian vases,
imported Attic and Corinthian vases), and wall paintings from domestic and public buildings and funerary context.' 0 Such materials may not be imported into the United States

2. A complete list of the legal instruments for which UNESCO is responsible is available at htp://portal.
unesco.org/en/ev.php-URL ID=12025&URLDO=DOTOPIC&URLSECTION=-471.html.
3. The database may be accessed at www.unesco.org/culture/nadaws.
4. Convention on Cultural Property Implementation Act, 19 U.S.C. §§ 2601-13 (2007).
5. Id. § 2602.
6. Id. § 2602(b), (e).
7. Extension and Amendment to the Agreement Between the Government of the United States of
America and the Government of the Republic of Italy Concerning the Imposition of Import Restrictions on
Categories of Archaeological Material Representing the Pre-Classical, Classical, and Imperial Roman Periods
of Italy, U.S.-Italy., Jan. 13, 2006, http://exchanges.state.gov/culprop/it06agr.html; so. Agreement Between
the Government of the United States of America and the Government of the Republic of Italy Concerning
the Imposition of Import Restrictions on Categories of Archaeological Material Representing the Pre-Classical, Classical, and Imperial Roman Periods of Italy, U.S.-Italy, Jan. 19, 2001, http://exchanges.state.gov/culprop/it0lagr.html [hereinafter U.S.-Italy Agreement].
8. The Federal Register notice announcing the extension of the agreement is available at http://exchanges.
state.gov/culprop/italy05_FDR.htm.
9. See U.S.-Italy Agreement, supra note 7.
10. See Import Restrictions Imposed on Archaeological Material Originating in Italy and Representing the
Pre-Classical, Classical, and Imperial Roman Periods, 66 Fed. Reg. 7,399-402 (Jan. 23, 2001) (to be codified
at 19 C.F.R. pt 12).
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unless they are accompanied by an export license or they left Italy before January 2001,
the date of the initial agreement between Italy and the United States."
On March 15, 2006, the United States entered into a new Memorandum of Understanding with Colombia that restricts the importation of Pre-Columbian archaeological
materials dating between 1500 B.C. and 1530 A.D. and Ecclesiastical ethnological materials of the Colonial period (dating between 1530 and 1830 A.D.).12 The latter category
includes wooden items, such as paintings on wood panels, sculptures, altarpieces, crucifixes, and retables; metal objects used in religious ceremonies; textiles, such as clergy garments and altar hangings; and paper, parchment, and leather, such as incunabula, art
work, and unique letters and manuscripts.' 3 The Pre-Columbian archaeological materials
include ceramic figurines, vessels and funerary urns, stone sculptures, rock art, gold, wood
and bone objects, and textiles, spanning late in the Archaic Period through the Formative
and Classic Periods to late in the Recent Period.' 4 The Colombian agreement brings the
total number of countries for which the United States imposes import restrictions under
the CPIA to eleven.' 5 A request from China, which was submitted in 2004, is still pending
16
with the State Department.
Switzerland, whose Cultural Property Transfer Act (CPTA) implementing the 1970
UNESCO Convention came into effect in June 2005,17 concluded its first bilateral agreement under this legislation.'S This agreement is with Italy and restricts the import into
Switzerland of any art works or archaeological materials, up to the date 1600 A.D., that
were illegally exported from Italy. Unlike the United States' agreements, the Swiss agreements will last for an indefinite period of time and do not need to be renewed.
B.

CHINA/ITALY AGREEMENT

On January 20, 2006, China and Italy entered into a bilateral agreement to stem the
trade in illegally obtained art and antiquities between the two countries.' 9 Although both
countries are party to both the 1970 UNESCO Convention and the 1995 Unidroit Con11.

Id.
12. Memorandum of Understanding Between The Government of the United States of America and The
Government of the Republic of Colombia Concerning the Imposition of Import Restrictions on Archaeological Materials from the Pre-Columbian Cultures and Certain Ecclesiastical Material from the Colonial Period
of Colombia (2006), available at http://exchanges.state.gov/culprop/co06agr.pdf.
13. See Import Restrictions Imposed on Certain Archaeological and Ethnological Materials From Colombia, 71 Fed. Reg. 13,757-60 (Mar. 17, 2006) (to be codified at 19 C.F.R. pt. 12).
14. Id.
15. A chart of current and expired import restrictions and a database of images of cultural materials subject
to import restriction are available on the State Department website at http://exchanges.state.gov/culprop.
16. Patty Gerstenblith, InternationalCultural Property, in YEARBOOK OF CULTURAL PROPERTY LAW 2006
91, 93 (Sherry Hurt ed. 2006).
17. Federal Act on the International Transfer of Cultural Property (June 20, 2003), http://www.kultur-

schweiz.admin.ch/arkgt/files/kgtg2-e.pdf; Ordinance on the International Transfer of Cultural Property
(April 13, 2005), htrp://www.kultur-schweiz.admin.ch/arkgt/kgt/files/KGTV e.pdf.
18. Ben Sisario, To Protect Antiquities, N.Y. TIMES, Oct. 21, 2006, at B10.
19. See Press Release, Beijing Cultural Heritage Protection Center, Sino-Italian Agreement on Prevention

of Cultural Heritage Theft (Feb. 3, 2006), availableat http://www.bjchp.org/english/mzpl-view.asp?NewsID
=82 [hereinafter Cultural Heritage Theft Press Release].
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vention on Stolen or Illegally Exported Cultural Objects, 20 they decided to enter into this
additional agreement. According to the agreement, the Chinese and Italian cultural heritage administrations will set up offices in both countries to specialize in the gathering and
21
exchange of information concerning the illegal trade.

M.
A.

Restitutions, Recoveries, Claims, and Seizures
HOLOCAUST-RELATED ART WORKS

22
1. Republic of Austria v. Altmann

Republic of Austria v. Altmann was settled in January by an arbitration court in Vienna
consisting of an Austrian lawyer and two Austrian professors. 23 The panel ruled that the
paintings had been improperly seized when the Nazis occupied Austria in 1938 and
awarded the five Gustave Klimt paintings to the heirs of Ferdinand and Adele BlochBauer.2 4 The case was initially filed in 1998 in Austria, but under Austrian law Mrs. Altmann would have been required to pay the equivalent of US$ 350,000 to the Austrian
court as security in order to proceed.25 The Austrian suit was withdrawn and the case was
then filed in federal district court in California. In 2004 the U.S. Supreme Court ruled
that the Foreign Sovereign Immunities Act of 1976 could be applied retroactively and that
the case could go forward. 26 Mrs. Altmann and her attorney, E. Randol Schoenberg, then
decided to take the case to arbitration in Austria.
The most famous of the paintings at issue, a portrait of Adele Bloch-Bauer known as the
Golden Adele, was bought by Ronald Lauder for the Neue Galerie for $135 million, the
highest price ever paid for a painting.27 A second portrait of Adele Bloch-Bauer was sold
on November 9 at Christie's for $87.9 million. The three other Klimt paintings, all land28
scapes, were also sold for record prices.
2. Berlin Street Scene
Berlin Street Scene (1913) by Ernst Ludwig Kirchner, another painting stolen by the
Nazis and restituted to the heirs of the former Jewish owner, was sold at the same auction
for $38 million to a representative of Lauder's Neue Galerie. 29 The sale of this painting,
on view since 1980 at Berlin's Bricke Museum and considered one of the landmark works
20. UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects (June 24, 1995) http://www.
unidroit.org/english/conventions/1995culturalproperty/1995culturalproperty-e.htm.
21. Cultural Heritage Theft Press Release, supra note 19.
22. Austria v. Altman, 541 U.S. 677 (2004); see Patty Gerstenblith & Bonnie Czegledi, InternationalLegal
Developments in Review 2004: InternationalCultural Property, 39 INT'L LAW 493, 493-502 (2005).
23. Austria Told to Return Klimt Art, BBC News, http://news.bbc.co.ukl/hi/world/europe/4618054.stn
(last visited Mar. 8, 2007).

24. Id.
25. See Altmann v. Austria, 142 F. Supp. 2d 1187, 1192-96 (C.D. Cal. 2001) (addressing the factual
background).
26. Altman, 541 U.S. at 698.
27. Record Price for Klimt Portrait, BBC News, http://news.bbc.co.uk/1/hi/entertainment/5093650.stm
(last visited Mar. 8, 2007).
28. Carol Vogel, $491 Million Sale at Christie'sShatters Art Auction Record, N.Y. TIMES, Nov. 9, 2006, at B1.
29. Id.
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of the German Expressionist movement, has engendered a great deal of controversy in
Germany. Bernd Neumann, German Federal Minister of Culture, called a meeting of
directors of Germany's top museums to discuss the regulations for restitution of art that
Jews were forced to sell or that was stolen from them during the Nazi era. 30 Under discussion are the imposition of a statute of limitations and a deadline for restitution
applications.
3. Portraitof Angel Fernandez de Soto
Picasso's Portraitof Angel Fernandez de Soto (1903), which was estimated to sell for $40
to $60 million at the same Christie's auction, was withdrawn at the last moment because
of concerns about litigation. The painting was to be offered for sale by the Andrew Lloyd
Webber Art Foundation with the proceeds to go to various charitable purposes. The
claimant, Julius H. Schoeps, is the heir to Paul von Mendelssohn-Bartholdy, who was a
prominent Berlin banker and art collector. Schoeps' claim states that his great uncle was
forced to sell the painting because his personal fortune had been decimated by the Nazis.
Christie's contends that the painting was sold by his widow several months after Mendelssohn-Bartholdy's death in May 1935. 31 Judge Rakoff of the Southern District of New
York dismissed the suit on the grounds that federal law did not apply in this case, but the
painting was withdrawn at the last moment because the claimants had expressed their
32
intention to file a claim in state court.
4.

The Max Stern Collection

Dr. Max Stern was a prominent gallery owner in Dusseldorf who was forced by the
Nazi regime to sell his entire stock at the Lempertz Auction House in Cologne in November 1937. In December 1937, he fled Nazi Germany and settled in Montreal, Canada, where he opened the Dominion Gallery. Upon his death in 1987 he bequeathed
most of his estate, including any artworks that might be restituted, to McGill University
and Concordia University, both in Montreal, and to the Hebrew University of Jerusalem,
Israel. In October 2006, a painting by Emile Lecomte-Vernet, Aimee, A Young Egyptian,
was restituted to the estate through the efforts of the Holocaust Claims Processing Office
of the New York State Banking Commission (HCPO) and Lucian Simmons, Senior Vice
President of Sotheby's Restitution Department. 33 According to the press release, the
HCPO has located other works from the Stern Collection and is negotiating for their
return.
Among the other works being pursued by the HCPO are two 17th century Dutch Baroque paintings that were pulled at the last moment from an auction at the Van Ham
30. Toby Axelrod, Sale of Restituted Painting Leads Germany to Consider Changing Law, Jbwish TELEGRAP-IC AGENCY, Nov. 16, 2006, http://www.jta.org/page-print-Story.asp?intarticleid=17290.
3 1. Schoeps v. Andrew Lloyd Webber Art Found., 06 Civ. 12934 (JSR) (S.D.N.Y. 2006); Vogel, supra note
28.
32. Anemona Hartocollis, Judge Refitses to HaltAuction of Picasso Painting,N.Y. TIIES, Nov. 7, 2006, at B6;
Press Release, Christie's, Christie's to Withdraw Blue Period Picasso from Fall Impressionist and Modern Art
Sale (Nov. 8, 2006), available at http://www.christies.com/presscenter/pdf/1 1082006/151547.pdf.
33. Press Release, State of New York Banking Department, Painting Lost during Nazi Forced Sale Returned to Rightful Owners (Oct. 19, 2006), available at htrp://www.banking.state.ny.us/pr061019.htm.
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auction house in Cologne.34 The estate has not been as successful in obtaining restitution
of another painting, Girlfrom the Sabiner Mountains by Franz Xavier Winterhalter. The
painting has been in the possession of Maria-Louise Bissonnette, an elderly German aristocrat living in Rhode Island, who inherited it from her stepfather, a high-ranking member of the Nazi party. The location of the painting was discovered when it was put up for
sale on eBay by Estates Unlimited, a Rhode Island auction house. Bissonnette then spirited the painting out of the United States and asked a Cologne court to declare her the
rightful owner. The attorneys for the estate have filed a lawsuit against Bissonnette and
35
Estates Unlimited in federal district court in Rhode Island.
5. The Detroit Institute of Arts and the Toledo Museum of Art
The Detroit Institute of Arts and the Toledo Museum of Art have been the subject of
claims by the heirs of Martha Nathan, a Jewish art collector from Frankfurt. The heirs
claim that Gaugin's Street in Tahiti in the Toledo Museum of Art and Van Gogh's The
Diggers in the Detroit Institute of Arts were sold under duress in 1938. The museums
maintain that the sales were voluntary and for a fair market price after Nathan had emigrated to Paris in 1937. Both museums have filed suit in federal court to quiet title to the
paintings. In response, the heirs have filed suit for return of the paintings or the award of
36
$15 million in damages.
6.

Kimbell Art Museum

In June 2006, the Kimbell Art Museum in Fort Worth, Texas, restituted its only painting byJMW Turner, Glaucus and Scylla (1841), to the heirs of John and Anna Jaff6. The
couple were British subjects but lived in Nice, France. John Jaff6, a prominent Jewish
collector, died in 1933 and bequeathed the painting, along with the other artworks in his
collection, to his wife, Anna. Anna was trapped in France by the war and died in Nice in
1942; she left her property to her nephews and a niece, who had no possibility of claiming
their inheritance. In July 1943, the Vichy government seized the Jaff6 villa and all their
property, including the Turner and more than sixty other paintings, and sold them at a
"Jew Auction" at the Hall du Savoy in Nice on July 12 and 13, 1943. The painting is
scheduled to be sold at Christie's in April 2007.37 The manner in which the restitution
34. Janice Arnold, German Auctioneers Drop Looted Stern Art Sale, THE CANADIN JEWISH NEWS, Nov. 23,
2006, available at http://www.cjnews.com/viewarticle.asp?id=10653.
35. Sacha Pfeiffer, Artwork Lost to Nazis at Center of Legal Battle, Bos. GLOBE, Sept. 10, 2006, at Al.
36. Detroit and Toledo Museums Assert Rightful Ownership of Two Paintings They Acquired in the Nazi Era,
PRNEWswIRE, Jan. 25, 2006, httpJ/www.prnewswire.coli/cgi-bin/stories.pl?ACCT=104&STORY;

Press

Release, MMDNewswire, Martha Nathan Heirs React to Lawsuits to "Quiet Tide" Filed by the Toledo
Museum of Art and the Detroit Institute of Arts (Feb. 7, 2006), available at hnp'//mmdnewswire.com/content/view/15/5; Mark Stryker, The Art of the Matter; the DIA and Toledo Museum ofArt Could Lose a Van Gogh
and a Gaugin Worth Millions in a Dispute with the Heirs ofa Woman Who Sold the Works in the Nazi Era. But Was
She Pressuredto Settle for Less? DErRorr FREE PRESS, Mar. 19, 2006, at El; Mark Stryker, Heirs Ask DIA to
Pay: $15 Million Van Gogh in Dispute, D3-l-Rorr FREE PRESS, Apr. 28, 2006, at Entm't News.
37. Press Release, Kimbell Art Museum, Kimbell Art Museum Returns Turner Painting to Heirs of Original Owner, June 2006, available at http://www.kimbellart.org/news/returned-turner.cfin.
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was facilitated and the speed of the resolution have been praised as a model for other
museums to follow.

38

7. The Goudstikker Collection
Perhaps the largest restitution of artworks confiscated by the Nazi regime is the return
of 206 paintings from seventeen museums in the Netherlands to the heirs of art dealer
Jacques Goudstikker. The restitution took nine years and five court hearings before the
Dutch agreed to restitute the collection to Marei and Charlene von Saher. Goudstikker
was one of the most prominent art dealers in Europe with headquarters in Amsterdam.
He and his family fled when the Nazis invaded Holland, but he died in a tragic accident
aboard the ship on their way to safety. The collection of art left behind was aryanized by
Hermann Goering and is now dispersed throughout the world. Relying on a typed inventory of over 1,000 paintings that Goudstikker created before fleeing the Netherlands, the
family's researcher has already. located some thirty other paintings from the Goudstikker
stock. The heirs have not yet decided the fate of the 206 restituted paintings, although
39
they do not rule out the-sale of the paintings.
8.

Cassirerv. Kingdom of Spain, et al.

In this suit, the grandson of Lilly Cassirer Neubauer seeks to recover a painting by
Camille Pissaro, Rue Saint-Honor, apris-midi, effet de pluie, which was seized by the Nazis
in 1939 as a condition for allowing Cassirer an exit visa. The painting has changed hands
several times since the seizure and is today in the possession of the Baron ThyssenBornemisza Museum in Madrid, Spain. Claude Cassirer, the grandson, petitioned Spain's
Minister of Education, Culture, and Sports for restitution in 2001, after learning of the
painting's whereabouts in 2000. When his request was refused, he filed suit in the United
States for recovery of the painting under the expropriation, or takings, exception to the
Foreign Sovereign Immunities Act (FSIA), which provides that a foreign state or its instrumentality is not immune from suit in any case
in which rights in property taken in violation of international law are in issue
and ... that property or any property exchanged for such property is owned or operated by an agency or instrumentality of the foreign state and that agency or instru4°
mentality is engaged in a commercial activity in the United States.
...

The plaintiff survived a motion to dismiss on several theories, including the FSIA, lack
of personal jurisdiction, improper venue, and failure to state a claim under Fed. Rule Civ.
Proc. 12(b)(6). The court concluded that Cassirer's complaint stated a claim for conversion and that his request for replevin survived. The court also, however, certified the case
for appeal pursuant to 28 U.S.C. § 1292(b).41
38. Andrew Marton, Twists and Turners, FORT WOWRTH STAR-TELEGRAM, July 9, 2006, at D6, available at
htp://dfv.com/mld/dfw/entertainment/visual-arts/14994623.htm.
39. Nicholas Glass, Collection of Grievances, FINANCIAL TIMES, Nov. 24, 2006, available at http://www.ft.
com/cins/s/a51c4668-79f7-1 ldb-8d70-0000779e2340.html.
40. Foreign Sovereign Immunities Act, 28 U.S.C. § 1605(a)(3) (2006).
41. Cassirer v. Spain, 461 F. Supp. 2d 1157 (C.D. Cal. 2006).
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9. In re Ellen Ash Peters v. Sotheby's Inc.
The heirs of the original owner of a painting by Edvard Munch, Strasse in Kragero,
brought a suit for pre-action disclosure in New York state court under CPLR 3102(c) to
force Sotheby's to reveal the identity of the good faith purchaser of the painting at auction. The painting originally was acquired by Professor Curt Glaser, director of the State
Museum in Berlin, from the artist and was exhibited in Berlin in 1933. Although most of
Glaser's art collection was sold in a forced sale to finance his flight out of Nazi Germany,
this painting was left with his brother, an art dealer who sold the painting without his
consent and was subsequently sold through a Cologne art gallery to Albert Otten. His
heirs sold the painting through Sotheby's in 2002 for $1.5 million.
The New York Supreme Court ordered Sotheby's to respond to interrogatories seeking
the identity of the good faith purchaser, but the decision was reversed on appeal. The
appellate court reversed stating that disclosure was barred by the statute of limitations and
the equitable doctrine of laches.4 2 The court found that Glaser's attempt to purchase the
painting back from Otten in or about 1936 was decisive: "His attempt to repurchase the
painting, rather than demand its return-whether from Otten, Galerie Hermann Abels or
some unknown third party-is tantamount to a concession of the possessor's rightful ownership." 43 Thus, even though New York's statute of limitations does not begin to run until
a demand is made and refused, the court found that "the applicable period of limitation
expired some 70 years ago." 44 -A more unusual aspect of the decision is indicative of an
emerging trend in the New York courts to reinterpret the equitable doctrine of laches,
which requires that the party currently in possession of a chattel demonstrate prejudice
sustained on account of the delay in the commencement of the action against it. Laches
has been traditionally considered as a matter of fact for the finder of fact to decide, but
recent decisions have held that "where the original owner's lack of due diligence and
prejudice to the party currently in possession are apparent, the issue may be decided as a
matter of law." 45 Thus the court denied disclosure of the identity of the purchaser from
Sotheby's and held that "[t]he delay by the Glaser family and the estate in asserting any
claim of ownership during the approximately 70-year odyssey of Strasse in Kragero has
prejudiced the good-faith purchaser since none of the parties to the original sale of the
painting . . . are alive." 46

10.

Carmel v. The Heirs of Arthur Feldmann, et al.

At issue in this case is the ownership of seven drawings by Rembrandt, Lancret, and
other well-known artists alleged to have been stolen from the collection of Dr. Arthur
Feldmann of Brno, Czechoslovakia by the Nazis. The defendants are the heirs of Feldmann, Uri Peled, Ruth Agassi, and Hanna Halfon, all citizens and residents of Israel, and
the Commission for Looted Art in Europe. The defendants have moved to dismiss the
action for lack of personal jurisdiction. The plaintiff, Iris Carmel, is an elderly resident of
California who asserts that the drawings were in her family's possession before 1938. Car42.
43.
44.
45.
46.

In re Peters, 821 N.Y.S.2d 61 (N.Y. App. Div. 2006).
Id. at 66.
Id. at 68.
Id. at 69.
Id.
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mel filed suit in federal court in California to quiet title after extensive correspondence
between her former attorney and Anne Webber, Co-chair of the Commission for Looted
47
Art in Europe.
Rejecting the defendants' motion to dismiss for lack of personal jurisdiction, the court
found that the communications between the Commission and Carmel's attorney were sufficient to fulfill the minimum contacts purposeful availment doctrines. 4s The court also
held that the Feldmann heirs' claim to the drawings was sufficient to support jurisdiction
in California and that they would not be overly burdened by having to litigate in California, while Carmel, in her eighties, would be substantially burdened by having to litigate in
Britain or Israel.
B.

CELLINI SALIERA RECOVERY

The 16th century gold plated saliera (or salt cellar) executed by the sculptor Benvenuto
Cellini was recovered in January 2006. An alarm systems expert, Robert Mang, stole the
sculpture, valued at about 50 million euros, from the Vienna Kunsthistorisches Museum in
May 2003. The museum was severely criticized for what appeared to be lax security.
While the motive for the theft remained unclear, law enforcement officials tracked down
the piece after receiving communications from Mang alluding to the destruction of the
sculpture if he was not paid a ransom. Mang had kept the sculpture buried in a forest
about 90 kilometers outside of Vienna. In September 2006, Mang was sentenced to four
years in prison for the theft but was acquitted on a charge of extortion.49
C.

MUNCH PAn'rlNGS

Two paintings by the Norwegian expressionist painter Edvard Munch, The Scream and
the Madonna, were stolen in August 2004 and recovered almost exactly two years later. 50
The paintings were recovered in relatively good condition and went on display a few
months later. Three individuals were convicted earlier in the year of playing relatively
small roles involved in the theft, but those more directly involved have not been identified
nor has the location at which the paintings were held or the reason for the theft.
D.

ANTIQUITIES

1. Claims of Italy and Greece to Antiquities in U.S. Institutions
This year has perhaps been most characterized by the continuing efforts of Italy and, to
a lesser extent, Greece to obtain restitution of archaeological artifacts that were stolen
over a long period of time. Italy uncovered a large trove of documentary evidence, along
47. Cannel v. Feldman, CV. 06-642-DSF (C.D. Cal. Nov. 13, 2006).
48. See, e.g., Int'l Shoe v. Washington, 326 U.S. 310 (1945); World-Wide Volkswagen Corp. v. Woodson,
444 U.S. 286 (1980).

49. Thief ho Stole EUR 50 Million Renaissance Figurine Gets 4-Year Prison Term, AuSTRIA TODAY, Sept. 7,
2006.
50. Walter Gibbs, Stolen Munch PaintingsAre Recovered, N.Y. TIMES, Aug. 31, 2006, at E3.
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with stolen artifacts in warehouses in Geneva and elsewhere more than ten years ago.5'
The investigations by Italian authorities resulted in the conviction of the Italian dealer
Giacomo Medici and the ongoing trials of the U.S. dealer Robert Hecht and former Getty
antiquities curator Marion True.5 2 In addition, the Italian authorities have presented
claims for artifacts held in several U.S. museums,5 3 and, during 2006, several museums
began to return these claimed artifacts under individual agreements reached between Italy
and the respective institutions.
The first such agreement was finalized in February 2006 between Italy and the Metropolitan Museum of Art in New York.54 This agreement provides for the recognition of
Italy's ownership rights and either the immediate or later return to Italy of some twenty
ancient artifacts. The most significant of the artifacts involved is the Euphronios krater, a
5th century B.C. decorated vase depicting the death of the warrior Sarpedon. This krater
was acquired by the Metropolitan Museum in 1972 for a reported $1 million. Almost
immediately, rumors surfaced that the krater had been recently looted from an Etruscan
tomb in Etruria, a region north of Rome. The Metropolitan Museum nonetheless continued to claim ownership, based largely on what turned out to be forged documents and
misleading information provided by those involved in the transaction. The Italians agreed
to have the krater remain at the museum for two years on loan, to make loans to the
Metropolitan of other objects of comparable worth and beauty, and to provide research
and excavation opportunities to the Metropolitan. In the second such agreement, the
Boston Museum of Fine Arts returned thirteen artifacts, including a Roman sculpture.
55
Other details of the agreement tracked those of the Metropolitan agreement.
Over the course of 2006, the Getty Museum returned two artifacts to Greece56 and
agreed to return twenty-six to Italy.5 7 Negotiations between the Getty and Italy broke
down over an additional twenty artifacts claimed by Italy, the most prominent of which
are a bronze sculpture of a youth found in international waters off the cost of Italy in 1966
and a marble cult statue of a goddess (often called an Aphrodite). The Getty has asserted
that Italy did not present adequate evidence of its claims to these objects, while Italy has
said that it will cut cultural ties with the Getty if these artifacts are not returned.58 Also in
November, a Greek prosecutor referred a criminal claim against five individuals (allegedly
51. PETER WATSON & CECILIA TODESCHINI, THE MEDICI CONSPIRACY: THiE ILLICIT JOURNEY OF
LOOTED ANTIQUITIES, FROM ITALY'S TOMB RAIDERS To THE WORLD'S GREATEST MUSEUMS (Public

Affairs 2006) (discussing the Italian investigations and evidence in greater detail).
52. Tracy Wilkinson, Er-Getty Antiquities CuratorAppears at Italian Court Session, LA TIMES, Nov. 17,
2005, at A9.
53. Jason Felch & Ralph Frammolino, SeveralMuseums May Possess LootedArt, L.A. TIMES, Nov. 8, 2005, at
A16.
54. Agreement Between the Ministry for Cultural Heritage and Activities of the Italian Republic and the
Metropolitan Museum of Art (Feb. 21, 2006) (copy on file with author). See also Russell Berman, Met, Italy to
Sign Deal Today over 20 DisputedAntiquities, N.Y. SUN, Feb. 21, 2006, at 2.
55. Elisabetta Povoledo, Boston Art Museum Returns Works to Italy, N.Y. TIMES, Sept. 28, 2006, at E27.
The text of the agreement and the objects returned are available at http://www.mfa.org/collections/index.asp?
key=2656.
56. Hugh Eakin, Getty Museum Agrees to Return Two Antiquities to Greece, N.Y. TLWES, July 11, 2006, at El.
57. Press Release, J. Paul Getty Trust, J. Paul Getty Museum to Return 26 Objects to Italy (Nov. 21, 2006),
available at http://www.getty.edu/news/press/center/statement06_getty-italy-meetingl I 1706.htrnl.
58. Ralph Frammolino & Jason Felch, Getty Makes New Offer to Italy, L.A. TIMES, Nov. 22, 2006, at Al.
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including former Getty curator Marion True) for transactions involving an ancient gold
wreath purchased by the Getty in 1993. 59

2.

Ecuadorian Pre-Columbian Artifacts Seized in Miami

On July 21, 2006, the Federal Bureau of Investigation's Art Crime Team announced the
arrest of three individuals for the illegal importation of pre-Columbian artifacts from Ecuador into the United States in violation of the National Stolen Property Act and the U.S.
Customs statute. 60 The approximately 150 artifacts seized have a market value of over $2
million and date to about 3000 B.C.

3.

Recovery of Entemena Statue

On July 25, 2006, the U.S. government returned to the Republic of Iraq the ancient
statue of Entemena (or Enmetena), king of ancient Lagash (modern AI-Hiba). Approximately 4,400 years old, the statue was excavated at the site of Ur in southern Iraq and
bears a cuneiform inscription that identifies the ruler and the lands donated for the support of the temple. The statue was stolen from the Iraq Museum in Baghdad in April
2003; it was located and recovered by agents of the Immigration and Customs Enforcement division of the Department of Homeland Security. It was returned to Iraqi officials
6
at their Embassy in Washington. '

4.

Egyptian Alabaster Vase

The U.S. government brought an action to forfeit an Egyptian alabaster vase offered for
sale by Christie's at its June 2006 auction. 62 The basis for the forfeiture was that the
alabaster was imported into the United States contrary to customs law requiring truthful
declaration on import documents. The import documents stated that the alabaster had
been in a private Israeli collection acquired before 1975, whereas there is contradictory
evidence indicating that the vase had been excavated at the site of Dahshur in Egypt in
1979 and had been housed in a storeroom at Saqqara from which it was allegedly stolen.
59. Id.
60. Press Release, U.S. Dept. of Justice, Three Charged in Smuggling Pre-Columbian Artifacts into the
United States (July 21, 2006), available at http://miami.fbi.gov/dojpressrel/pressrelO6/mm2006O721a.htn.
The statutes at issue are the National Stolen Property Act, 18 U.S.C. § 2315 (1994), and the Customs statute,
18 U.S.C. § 545 (2006).
61. Press Release, U.S. State Dep't, U.S. Recovers Ancient Statue Stolen from Iraq Museum in 2003,
available at http://exchanges.state.gov/culprop/whatsnew.html (last visited Mar. 09, 2007).
62. United States v. One Egyptian Alabaster Offering Vessel located at Christie's, New York, N.Y., Complaint o6 Civ. 81 (filed Oct. 6, 2006). The forfeiture was sought under 18 U.S.C. § 981(a)(1)(C) (2006) for
violation of 18 U.S.C. § 542 (1996), which requires truthful statements in the importation process, and 18
U.S.C. § 545 (2006) and 19 U.S.C. § 1595a(c)(1)(A) (2006), which prohibit importation of merchandise contrary to law.
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INDIGENOUS CuLruREs

1. Sweden Returns Totem Pole to Canadian Tribe
The Swedish Museum of Ethnography in Stockholm voluntarily returned a cedar totem
pole to the Canadian Haisla tribe of British Columbia that has been seeking its return for
twenty-five years. 63 The pole was first erected in the village of Kitamaat, located 500
miles north of Vancouver in 1872. It was cut down and taken to Sweden by the Swedish
consul in the 1920s. The agreement by which the pole was returned requires that it be
maintained in climate-controlled conditions; Haisla carvers have made an identical pole to
be placed in the Swedish museum.
2.

Illinois State Museum Returns Kigango to Kenya

The Illinois State Museum returned a sacred statute, known as a kigango, to the farm in
64
Kenya from which it was stolen twenty years ago. Cultural anthropologist Monica
Udvardy had photographed the kigango at the farm where it was erected to honor the
deceased brother of the farm owner. Udvardy recognized the kigango years later at a conference and notified the Kenyan family to which it belonged. The museum voluntarily
returned the statute. It is reported that there are 359 vigango in U.S. museums; most were
stolen and sold to Kenyan dealers for about $50. In the United States, they are worth
between $1500 and $5000.
IV. Litigation concerning Iranian Artifacts
In a bombing carried out by the Palestinian terrorist organization Hamas in Jerusalem
in 1997, several Americans were wounded. In 2000, these victims filed suit in U.S. court
to recover damages from Iran on the grounds that it is a sponsor of Hamas. Iran defaulted
and the victims were awarded an aggregate of $71.5 million in compensatory damages and
the five plaintiffs who were present at the bombing were each awarded $35.5 million in
punitive damages. 65 Beginning in 2004, the plaintiffs sued various U.S. institutions, including the Oriental Institute of the University of Chicago, the Field Museum of Natural
History in Chicago, the University of Michigan's Museum of Art and Kelsey Museum of
Archaeology, the Detroit Institute of Arts, Harvard University, and the Boston Museum
loan from Iran and
of Fine Arts, alleging that these institutions possess ancient artifacts on 66
seeking to attach these artifacts to satisfy their outstanding judgment.
Of these cases, the furthest advanced in litigation is that involving the Oriental Institute, which has approximately 30,000 ancient cuneiform texts on loan, comprising primarily two collections: the Persepolis Fortification texts and texts from the site of Chogha
63. David D'Arcy, Sweden Returns Totem Pole to CanadianTribe, THE ART NEWSPAPER, May 4, 2006, available at http://www.theartnewspaper.com/article0l.asp?id=253.
64. Crystal Yednak, State Museum Returns Statue to Kenya 20 Years after Theft, CHI. TRuB., Sept. 14, 2006, at
C6.
65. Campuzano v. Islamic Republic of Iran, 281 F. Supp. 2d 258 (D.D.C. 2003).
66. For a more detailed discussion of this litigation and the impact on cultural objects, see Travis Sills,
Judicial Conversion of Culture: Attaching Embodiments of Ancient Culture to Judgments in Civil Proceedings, in
YEARBOOK OF CULTURAL PROPERTY LAW 2007 (Sherry Hutt ed. 2007) (forthcoming).
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Mish. The Persepolis Texts were loaned to the Oriental Institute in the 1930s for the
purpose of study, translation, and publication. The Chogha Mish collection was loaned in
the early 1960s; study of this collection is now completed and the artifacts await return to
Iran, pending the outcome of proceedings of the Iran-United States Claims Tribune at
The Hague. 67 The various artifacts at the other institutions were either loaned or
68
acquired.
The Oriental Institute has asserted that these artifacts are immune from attachment
under the FSIA.69 The plaintiffs claim that the exception for commercial activity applies
to these artifacts. 70 At the initiation of the attachment proceeding, the magistrate judge
held that commercial use is determined by the activities of the foreign sovereign (Iran) and
not by the U.S. possessor of the assets at issue. 7' In a decision issued in June 2006, the
court subsequently held that only the foreign sovereign could assert the immunity of its
property. 72 In response to that decision, Iran, which had not previously entered any of the
litigation, entered this case and moved for summary judgment under the FSIA. The
plaintiffs subsequently filed a motion in opposition, 73 alleging that because the Oriental
Institute was the agent of Iran, the Institute's activities could be attributed to Iran and, if
these activities constituted commercial use, then this exception under the FSIA would
apply. In addition, the plaintiffs alleged that under the Terrorism Risk Insurance Act
(TRIA),74 an amendment to the FSIA enacted in 2002, the artifacts can be attached if they
are classified as blocked assets.

75

67. Rubin v. Islamic Republic of Iran, 349 F. Supp. 2d 1108, 1110 (N.D. I11.
2004).
68. Under the Immunity Seizure Act of 1966, 22 U.S.C. § 2459 (1965), art works and cultural objects on
temporary loan to U.S. institutions for the purpose of display and exhibition can receive immunity from
seizure, attachment, or any other legal process. However, such immunity must be conferred before the object
enters the United States. Therefore those artifacts loaned before 1966 were not eligible to receive immunity.
Other than the texts at the Oriental Institute, which does not claim ownership, the ownership or loan status
of the artifacts at the other U.S. institutions is not clear and may be a significant point of future litigation
proceedings.
69. 28 U.S.C. § 1602 (1976).
70. The FSIA, 28 U.S.C. § 1610(a) (2002), states that "The property in the United States of a foreign
state . .. used for a commercial activity in the United States, shall not be immune from attachment in aid of
execution, or from execution, . . .if" under 28 U.S.C. § 1605(a)(7),
money damages are sought against a foreign state for personal injury or death that was caused by
an act of torture, extrajudicial killing, aircraft sabotage, hostage taking, or the provision of material support or resources... for such an act if such act or provision of material support is engaged
in by an official, employee, or agent of such foreign state while acting within the scope of his or
her office, employment, or agency.
71. Rubin, 349 F. Supp. 2d at 1112-14 (granting motion by citation respondents to enter a discovery protective order on the grounds that activities of the citation respondents are irrelevant to determination of whether
Iran has used the assets at issue for commercial activity in the United States).
72. Rubin v. Islamic Republic of Iran, 436 F. Supp. 2d 938, 941 (N.D. I11.
2006). The District Court
reached this conclusion by holding that foreign sovereign immunity is an affirmative defense, which must be
specially pleaded by the foreign sovereign. Id. at 943.
73. Plaintiffs' Consolidated Memorandum in Opposition to Iran's Motions for Summary Judgment, Case
No. 03-CV-9370 (filed Nov. 7, 2006).
74. Pub. L. No. 107-297, 116 Stat. 2322 (2002). Section 202 of the TRIA is relevant to the case because
Iran is not immune under 28 U.S.C. § 1605(a)(7) and because Iran has been designated as a state sponsor of
terrorism.
75. See infra notes 80-83 and accompanying text.
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The other advanced litigation involves Harvard University and the Boston Museum of
Fine Arts. 76 In an opinion issued in September 2006, the court held that the U.S. institutions could assert the immunity of the artifacts under the FSIA and that the court could
raise this immunity sua sponte,77 thus directly contradicting the holding of the U.S. District
Court for the Northern District of Illinois. The Massachusetts district court also held, as
did the district court in Illinois, that only the activity of the foreign sovereign was relevant
to a determination of whether the commercial use exception of the FSIA applied. 78 Finally, the court concluded that if the assets at issue qualify as blocked assets under the
79
TRIA, then they are subject to attachment.
The determination of whether the Iranian assets are blocked depends on legal measures
instituted at the time the U.S. embassy and personnel were seized in Tehran in 1979.
Following the seizure, President Carter issued an Executive Order under which all Iranian
assets located in the United States were blocked. s° When the hostages were released in
1981, the Algiers Accord provided for the unblocking of these assets.8 1 The regulations
accompanying the Executive Order defined those assets to be unblocked as assets that
were "uncontested and non-contingent" property interests of Iran.82 The regulations further stated that property would be considered contested "only if the holder thereof rea83
sonably believes that Iran does not have title or has only partial title to the asset."
The district court in Massachusetts noted that both Harvard University and the Museum of Fine Arts claimed that they do not have any antiquities belonging to Iran in their
possession. The court therefore concluded that ownership of the property is contested
and the assets are therefore blocked assets under President Carter's 1979 Executive Order.
The court therefore directed further proceedings to determine whether the antiquities in
the possession of the institutions belong to Iran.84
V.

Museum Policies

A.

INCOMING LOANs OF ARCHAEOLOGICAL ARTIFACTS AND ANCIENT ART

In 2006, the Association of Art Museum Directors (AAMD) issued new guidelines for
its members concerning the acceptance of incoming loans of archaeological artifacts and
76. Rubin v. Islamic Republic of Iran, 456 F. Supp. 2d 228 (D. Ct. Mass. 2006). The suit brought against
the University of Michigan and the Detroit Institute of Arts was withdrawn without prejudice awaiting the

outcome of the Chicago litigation. In the Detroit case, the institutions seem to be claiming that they have
acquired tide to the artifacts through the passage of time and the statute of limitations. Paul Egan, Iranian
Artfacts Sought, DFTROrr NEWS, Dec. 9, 2005, at lB.

77. Rubin, 456 F. Supp. 2d at 231-32.
78. Id.at 234-35.
79. Id. at 235.
80. Iranian assets held in the United States were frozen pursuant to the International Economic Emergency Powers Act, by Exec. Order No. 12,170, 44 Fed. Reg. 65,729 (Nov. 14, 1979); see Rubin, 456 F. Supp.
2d at 235.
81. Exec. Order No. 12,281, 46 Fed. Reg. 7,923 Gan. 19, 1981).
82. 31 C.F.R. § 535.333(a) (1981) (defining the term properties as used in 31 C.F.R. § 535.215(a) (1981)).
83. 31 C.F.R. § 535.333(c).
84. Rubin, 456 F. Supp. 2d at 236. The institutions argued that if the antiquities belong to Iran, then their
tide would no longer be contested. The court, however, rejected this reasoning as circular and stated that
such a resolution would defeat the purpose for which TRIA § 201 was enacted. Id. at 236.
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ancient art.85 These guidelines largely track those for the acquisition of antiquities issued
in June 2004.86 While acknowledging the damage caused to the cultural and historical
record through the looting of archaeological sites, both sets of AAMD guidelines permit
exceptions where a museum may acquire or borrow an undocumented artifact. The
guidelines discourage the acquisition of objects stolen from excavated sites and those that
have not been out of their country of origin for more than ten years. On the other hand,
museums can proceed with acquisitions where the object is considered to make "a singular
and material contribution to knowledge" or "if the work of art is in danger of destruction
or deterioration."87 This stands in contrast to the policy adopted by the Getty Museum in
October 2006 requiring that any antiquities it acquires must be documented as out of the
88
country of origin before 1970 or be accompanied by an export license.
B.

DISPLAY OF SACRED OBJECTS

In August 2006, the AAMD released its Report on the Stewardship and Acquisition of
Sacred Objects.8 9 The Report distinguishes between religious works, which express religious ideas, and sacred objects, which were "created for use in ritual or ceremonial practice
of a traditional religion."90 According to the Report, museums, as secular institutions, are
not in a position to identify sacred objects but rather should do so through consultation
with indigenous and traditional religious leaders.
While recognizing that within the United States, museums must comply with the requirements of the Native American Graves Protection and Repatriation Act, 91 the AAMD
suggests that its members should exceed these requirements by consulting with non-federally recognized tribes and tribes in other countries. The Report also calls on museums to
find ways of reconciling their own principles (such as conservation requirements) with
religious dictates and to consult with indigenous religious leaders to determine whether a
85. Press Release, Association of Art Museum Directors, Report of the AAMD Subcommittee on Incoming
Loans of Archaeological Material and Ancient Art (Feb. 27, 2006), available at http://aaind.org/papers/documents/Loans_andPressRelease.pdf.
86. Press Release, Association of Art Museum Directors, Report of the AAMD Task Force on the Acquisition of Archaeological Materials and Ancient Art (June 4, 2004), availableat httpe://aamd.org/papers/documentsfTaskForceReportwithCoverPageFinal.pdf [hereinafter AAMD Report on Acquisitions]. For more
detailed discussion of recent developments concerning museum acquisition policies, see Tom Kline & L. Eden
Burgess, Museum Governance Developments.: Trustees Taking GreaterResponsibility, in YEARBOOK OF CULTURAL
PROPERTY LAW 2007 (Sherry Hutt ed. 2007) (forthcoming) and Patty Gerstenblith, Collecting Antiquities in
the International Market: Philosophy, Law and Heritage, in YEARBOOK OF CULTURAL PROPERTY LAW 2007
(Sherry Hutt ed. 2007) (forthcoming).
87. AAMD Report on Acquisitions, supra note 86, at 5.
88. Policy Statement, Board of Trustees of the J. Paul Getty Trust, Acquisitions by the J. Paul Getty Museum (Oct. 23, 2006), available at http://www.getty.edu/about/govemance/pdfs/acquisitionspolicy.pdf.
89. Press Release, Association of Art Museum Directors, Report of the AAMD Subcommittee on the Acquisition and Stewardship of Sacred Objects (June 1, 2006), available at http.//www.aamd.org/papers/documents/SacredObjectsReleaseandGuidelinesCombined8.9.06-dated.pdf
[hereinafter AAMD Report on
Acquisitions and Stewardship]
90. Id. at 1.
91. 25 U.S.C. §§ 3001-13 (1992). The Report refers to the narrow definition given to "sacred objects"
under NAGPRA as "specific ceremonial objects which are needed by traditional Native American religious
leaders for the practice of traditional Naive American religions by their present day adherents," 25 U.S.C.
§ 3001(3)(C), and views such a narrow definition as necessary for art museums to be able to carry out their
mission in terms of acquisition, preservation, and presentation to the general public.
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' 92
sacred object can be acquired "without damaging the society's central religious beliefs.
Finally, the Report encourages museums to use sensitivity in determining how to display
sacred objects that are already in their collections and to accord equal treatment and re93
spect in the interpretation and presentation of different religions.

92. AAMD Report on Acquisitions and Stewardship, supra note 89, at4.
93. Id.at 5.
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